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PERMANENT RESIDENCE WITHOUT A 
 LABOR CERTIFICATION

In most circumstances, a foreign born individual must obtain a labor certification from the U.S. Department of Labor in
order to obtain permanent residence through employment.  However, in certain circumstances, the labor certification
process is waived.  These circumstances apply to applicants from the first and second employment-based preference
categories, such as aliens of extraordinary ability (1st preference), outstanding professors and researchers (1st preference),
multinational executives and managers (1st preference), and persons who can show that their admission to the United
States is in the national interest (2nd preference).

In each case, a visa petition with supporting documentation may be filed by the individual or the individual’s employer
directly with the appropriate Regional Service Center of the U.S. Citizenship and Immigration Services (USCIS)
(formerly the Immigration and Naturalization Service).

ALIENS OF EXTRAORDINARY ABILITY

The immigration law permits individuals to petition for themselves if they can show that they possess extraordinary
ability in their area of expertise. Workers of extraordinary ability are defined by statute as those who can show that they
have extraordinary ability in the sciences, arts, education, business or athletics which has been demonstrated by sustained
national or international acclaim and whose achievements have been recognized in the field through extensive
documentation.  The regulations indicate that the individual’s level of expertise must be such that he or she is one of the
small percentage who have risen to the very top of their field of endeavor.  To be successful, it is necessary to either have
received a major, internationally recognized award (e.g, a Nobel Prize) or to provide alternative evidence that satisfy at
least three of ten criteria set forth in the regulations (e.g., receipt of lesser prizes or awards of excellence, published
material about the alien, evidence that the alien is a judge of the work of others in the field, authorship of scholarly
articles, etc.).  

NATIONAL INTEREST WAIVERS

The immigration law permits individuals to petition for themselves if they can show that their admission into the United
States without a job offer is in the national interest.  USCIS has determined that in order to qualify for a national interest
waiver, an individual must satisfy the following three criteria: (a) the individual must seek employment in an “area of
substantial intrinsic merit” ; (b) the proposed benefit of the work must be “national in scope” ; and (c) the individual must
demonstrate that the national interest would be adversely affected if a labor certification is not required.  USCIS has in
the past favorably considered evidence that the individual’s admission will improve the national economy; will improve
the wages and working conditions of U.S. workers; will improve education and training programs for U.S. children and
underqualified workers; will improve health care; will provide more affordable housing for young and/or older
Americans; will improve the environment in the U.S. and make for more productive use of natural resources; or another
U.S. government agency determines that the individual’s admission is in the national interest. The individual must have at
least the equivalent of a U.S. Master’s degree or demonstrate exceptional ability in his or her field.  To be successful, it is
necessary to have letters from experts in the field who are capable of evaluating and commenting favorably on the
individual’s work. 
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OUTSTANDING RESEARCHERS AND PROFESSORS

Under the immigration law, employers can file visa petitions, without first filing a labor certification, on behalf of
individuals who can establish that they are outstanding researchers or professors.  To qualify, these individuals must (a)
be internationally recognized as outstanding in a specific academic field; (b) have a minimum of three years of experience
in teaching and/or research in that field (which must typically be obtained subsequent to earning an advanced degree);
and (c) enter the U.S. in a tenure or tenure-track teaching or comparable research position at a university or other
institution of higher learning.  Research positions must be “permanent” , defined by the regulations as “ tenure, tenure-
track, or for a term of indefinite or unlimited duration”  with the expectation of continued employment, unless there is
good cause for termination. To be successful, it is necessary to provide evidence that satisfies at least two of six criteria
set forth in the regulations (i.e., receipt of major prizes or awards, membership in associations that require outstanding
achievements, published material about the alien, evidence that the alien is a judge of the work of others in the field,
authorship of scholarly articles, and original scientific or scholarly research contributions).  The evidence will nearly
always include letters from experts and colleagues in the academic field attesting to the outstanding nature of the research
or teaching ability of the foreign national.

MULTINATIONAL EXECUTIVES AND MANAGERS

A multinational executive or manager is eligible for priority worker status if he or she has been employed outside of the
U.S. in a managerial or executive capacity for at least one of the three years immediately preceding the filing of the
petition, or, in the case of a foreign worker presently in the U.S., one of the three years preceding entry to the U.S. as a
nonimmigrant.  A U.S. employer that is an affiliate, a subsidiary, or the same employer as the firm, corporation or legal
entity that employed the foreign national abroad must file an employment-based visa petition on behalf of the executive
or manager.  The foreign national must be coming to the U.S. to work in a managerial or executive capacity, as defined by
the regulations.


